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MEMORANDUM IN SUPPORT

When evidence of the accused’s innocence is hidden by the state, our system of justice
breaks down. The downstream effects of hiding such evidence include not only the wrongful
convictions of the innocent, but also the continued freedom of the true perpetrators of what are
often very serious crimes. New victims may suffer at the hands of the true perpetrators who are
left free to continue their crimes without consequence. The consequences are diverted—away from
those who deserve them—and into the laps of men like Marcus Sapp. Retribution inflicted on the

WIong person is a unique injustice.

The rearrangement between accountability and guilt is often not random. There are
perpetrators of the withholding of exculpatory evidence; there are non-passive violators of due
process. And there are victims aplenty when the state hides evidence of innocence, and then tells
a false narrative at trial. Indeed, the members of the jury become victims of the state’s duplicity,
as well as the trial court itself, Abstractly, the integrity of justice system becomes a victim. The
severe consequences, however, all remain at the feet of the wrongfully convicted men and women
serving time in prison for crimes they did not commit. The time has come to send one of those

men, Marcus Sapp, home.

It gives no pleasure to the undersigned counsel to bring this motion (and its disturbing
allegations against the state) to the attention of this Court. Frankly, something terribly unjust
occurred in front of this Court approximately twelve years ago, and it must now be rectified. An
innocent man—Marcus Sapp—was sentenced to prison for murder after the state withheld critical
evidence indicative of Sapp’s innocence. To the extent this Court has memories of the facts of this
case, perhaps the best approach may be to forget them as the real story was hidden from the Court

back then anyway. To that end, Mr. Sapp, through counsel, respectfully requests this Court



reexamine this case from scratch, this time with an eye toward the state’s misconduct that has now

come to light, and which will be detailed below.

On May 24, 2010, Marcus Sapp was convicted of assault and murder for a home invasion
that occurred in the Oakley neighborhood of Cincinnati on January 5, 2008. From his arrest until
today, Sapp has consistently maintained his innocence. The person the State claimed was Sapp’s
co-conspirator was never charged with the offense. At sentencing, Sapp’s attorney noted that Sapp
cannot now provide testimony against this alleged co-conspirator in exchange for leniency,
asserting: “Your Honor, my client maintains he’s innocent and says he did not do this. He
maintains that. Because of that, he cannot give closure to these people, or he cannot . . . admit to
something that he didn’t do. He can’t participate in any trial against [his alleged co-conspirator]
because he says this did not happen.”! Mr. Sapp has maintained this position through twelve years

of wrongful imprisonment.

At trial, the State conceded the lack of physical evidence, stating that there were “no
fingerprints” and “no DNA.” Instead, the State focused solely on the evidence provided by a single
eyewitness and two “jailhouse snitches” with long criminal histories and pending charges. This
Court no doubt knows that single eyewitness identification cases and cases resting on jailhouse
snitches are two of the “red flags” that are often present in wrongful conviction cases. Indeed, in
this case, by the state’s own admission the Jailhouse snitches were “impeached extensively” at
trial, after the defense uncovered a letter written by one of the jailhouse snitches encouraging other

inmates with pending charges to come forward and testify against Mr. Sapp to get leniency, telling

' Pg. 2431 of Trial Transcripts. In consideration of this Court’s access, the complete transcripts are not attached to this
motion, but can be provided upon request.



them that he knows how to “work this system” and he can give them the information they will

need to falsely testify.

In the end, the case rested primarily on the eyewitness identification of Mr. Sapp by Tyler
Irvine, as both parties acknowledged in closing arguments. At trial, the state repeatedly hammered
home the point that sole eyewitness Tyler Irvine’s identification of Mr. Sapp was rock solid and
unassailable. The state presented a narrative of Irvine looking at many pictures over a long period
of time and confidently rejecting each one, one after the other. Then, when Irvine finally saw Mr.
Sapp, he instantly knew Sapp was the perpetrator. Meanwhile, the state hid the fact that Irvine
had originally identified someone else as the perpetrator in a strong and confident identification.
And Irvine did not positively identify just anyone, but identified a man against whom the police
officers believed was the perpetrator and against whom they had amassed other evidence of
guilt. The state hid from the defense, the Jury, and from this Court all of this information, while
Jalsely portraying Irvine’s identification of Mr. Sapp as unassailable and as the only

identification Irvine ever made.

Indeed, during one recorded phone call between two law enforcement officers, Detective
Lindle described in detail how he had shown Irvine a photograph of a man named Fernando Roland
just a month after the crime occurred. According to Lindle, Irvine not only positively identified
Roland, saying “Oh shit, that’s the first guy in the door,”? but also had an intense reaction to the
photo, telling the detective that seeing the photo of Roland “sent shivers down my spine.” Officer

Bonner, in response to Lindle sharing this information, simply remarked, “I knew he had

2 Exhibit A, Recording 2 and accompanying transcript Appendix pg. 000077,
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something to do with it.”* After Irvine identified Roland, a confidential informant independently
came forward and provided detailed information further connecting Roland to the crime. The
police indicated that this tip was credible, noting that it contained correct information about the

crime that was not known to the public.

Memory and identification expert Dr. Charles Goodsell has now examined this suppressed
evidence and opined that the undisclosed information—particularly Irvine’s identification of
Roland and then flip-flop to Mr. Sapp—is game changing information because it renders Irvine’s
identification scientifically “unreliable” and “severely undermines [his] identification of Mr.
Sapp.” Mr. Sapp’s trial attorney has now stated that this information, had it been disclosed, would

have been “bombshell” information that would have changed the course of the litigation.

To top it all off, Detective Lindle, who on a recorded call discussed Irvine’s “positive
identification” of Roland, later had the audacity to falsely testify that Irvine had not identified
anyone else prior to eventually identifying Sapp.” The state was able to coax the same false claim

out of Irvine.

Sapp has now served twelve years in prison for a crime he did not commit. At trial, the
state withheld evidence that severely undermines its case against Mr. Sapp. This information was
withheld, of course, for a reason. If the hidden information had been known to the defense and the

Jury at trial, Sapp would have been acquitted. Therefore, Sapp deserves an opportunity to present

Id.

5 Appendix pg. 000022,

8 Appendix pg. 000003.

7 Pg. 184 of Trial Transcripts.



this newly discovered evidence to a jury. Accordingly, his Motion for New Trial and Post-

Conviction Relief should be granted.

1. Statement of Facts

Between 8:00 and 9:00 p.m. on J anuary 5, 2008, two men entered the home of Tyler Irvine
and Andrew Cunningham at 3314 Cardiff Avenue in Oakley, Ohio.® Upon hearing dogs barking
and strange voices, Irvine exited the shower and looked down the stairs.® He came face to face
with two armed men, forcing Cunningham up the stairs to the second floor.!° Cunningham had
blood running down his face.!' When the men reached the top of the steps, the first man to reach
the top, referred to hereinafter as “Perp#1,” hit Irvine in the face with the butt of his rifle, breaking
his nose and causing him to fall to the ground.'? Irvine later described Perp#1 as a darker-skinned
man in his late twenties or early thirties (Roland, 28 at the time, matched this description; Sapp,
21 at the time, did not'?), with facial hair, slightly shorter than 5°10,” (Roland and Sapp are both
about 6 tall) and wearing a black long jacket, black winter hat, and blue latex gloves.'* Perp#1
then took Cunningham into a bedroom in which Irvine was growing marijuana. Perp#1 is the
individual that Irvine positively identified as Fernando Roland and then later flip-flopped to

Marcus Sapp.

8 1d. at 334.

%1d at 336.

97d.

'Id at337.

2d

¥ In a police report immediately after the event, Irvine said Perp#1 was “definitely” in his late 20s or early 30s. See
Appendix at pg. 000033-34.

14 Pg. 355 of Trial Transcripts.



Perp#2, meanwhile, took Irvine into Irvine’s bedroom.'® Irvine later described Perp#2 as
5107 or a little taller, light-skinned, with a little bit of facial hair, light-colored eyes, and wearing
a black hooded sweatshirt and blue latex gloves.'® Irvine described Perp#2 as a little younger and

not as heavy as Perp#1.

As Irvine and Perp#2 were in his bedroom, Irvine could overhear Perp#1 ordering
Cunningham to “bag it up” in the marijuana grow room.'” At one point, Perp#1 took Cunningham
downstairs and back to collect more trash bags to bag-up the marijuana.'® Irvine was with Perp#2
in his bedroom for a few minutes when Perp#2 turned his back on Irvine to look into Irvine’s
closet.'” At this point, Irvine bolted down the stairs of the home and ran across the street to a

neighbor’s house.2?

In total, Irvine saw Perp#2 for a few minutes and Perp#1 twice, for a few seconds each
time.?! While at his neighbor’s house, Irvine heard a multitude of gunshots coming from his house

across the street.?? Police arrived shortly after, finding that Cunningham had been shot to death.

Mr. Sapp was arrested on December 7, 2009. Sapp was charged with twelve separate
counts.?® The first six counts related to the robbery and murders of Todd Oliver and Robbie Lane

(hereafter the “Concord Case”?*). The remaining counts related to the robbery, assault of Tyler
g

15 1d. at 339, 344.

¢ Id. at 340-42.

" Id. at 344,

B 1d.

1d. at 343.

0 Id at351.

2t Id. at 340, 351. The state’s theory at trial was that Demetrius Smith was Perp#2. Smith was never charged.

22 Id. at 1885.

B Id at957.

* Todd Oliver and Robbie Lane were drug dealers who operated out of the basement apartment of a house in Walnut
Hills. Late on November 17, 2007, they became the victims of a home invasion-style double murder perpetrated by
two masked individuals. Two teenage girls who were also in the apartment at the time were left unharmed. The shell
casings found in the apartment matched two distinct types of handguns. Detectives pursued various leads but settled



Irvine, and murder of Andrew Cunningham (hereafter the “Cardiff Case”). Sapp went to trial
before a jury on May 10, 2010. He was acquitted of the Concord Case charges but convicted of
the Cardiff Case charges on May 24, 2010. On June 18, 2010, Sapp was sentenced to an aggregate

sentence of twenty-seven years to life without parole.

II. How the State’s Case Appeared to the Jury at Trial

Prior to trial, the defense moved to suppress Irvine’s identification of Mr. Sapp. At this
hearing, Detective Lindle testified that Irvine had never identified anyone else but Mr. Sapp. The
state painted a picture of an unassailable identification by Irvine. The motion to suppress was
ultimately denied. Of course, the most important information relevant to Irvine’s identification of

Mr. Sapp was suppressed by the state and was not known to the defense or this Court.?

At trial, the state discussed how Irvine viewed multiple photo arrays but, “never [made] an

identification.””® This point was constantly reiterated, with the state telling the jury that Irvine

on Marcus Sapp and Demetrius Smith as the primary suspects after Quincy Jones approached Detective John Horn in
late 2008 and like with the Cardiff case, claimed that he had information connecting Mr. Sapp to the crime. Quincy
Jones was a gang member who was known to Detective Homn as a regular informant; Jones had frequently brought
Horn information in exchange for possible case consideration. The defense sought to sever the two cases, arguing that
they had too little in common to move forward with them together.

At trial, the state based their case against Sapp for the Concord murders on the testimony of Quincy Jones, who had a
known vendetta against Mr. Sapp. Further testimony implicating Sapp came from career criminal Tobias Johnson,
who, in fact, was the shooter responsible for Sapp’s physical disability: Johnson had shot and wounded Sapp’s leg the
summer prior to the murders. More testimony came from other jailhouse snitches and career drug dealers. As in the
Cardiff case, no physical evidence whatsoever linked Sapp to the Concord murders. The prosecution’s theory of the
case was so weak that, like in the Cardiff case as well, the supposed co-defendant remained uncharged. The Jjury
acquitted Sapp of all charges related to the Concord case, indicating that the jury did not trust the testimony of Quincy
Jones or the other jailhouse snitches. It appears, therefore, that the jury convicted Mr. Sapp in the Cardiff case because
of the testimony of eyewitness Tyler Irvine, because the only difference between the Concord case and the Cardiff
case was that in the Cardiff case the state presented the testimony of an actual eyewitness who had purportedly
identified Mr. Sapp in a reliable manner, and not Just the testimony of jailhouse snitches like in the Concord case. The
state conceded in closing arguments that the case came down to the testimony of eyewitness Tyler Irvine, and then
conceded at sentencing that the jailhouse snitches had been extensively impeached by the defense at trial.

> Appendix pg. 000002-3.

% Pg. 1021 of Trial Transcripts.



would say, “[the detectives] were showing me all of these photos... I didn’t pick anyone out.”?’
The state scoffed at the idea that Irvine’s identification of Sapp could be unreliable, stating in
opening statements, “When you listen to Tyler Irvine say, that’s the guy right there... you’re going
to be asked to determine whether or not you can believe that. . .Maybe you’ll think that the police
officer was so wrong, so suggestive, that Mr. Irvine’s mistaken. I’m pretty confident at the end of
the case you won’t. I’'m pretty confident at the end of the case, you’ll conclude that when he says
it was Marcus Sapp, it was Marcus Sapp.”2® The State repeatedly hammered on the alleged strength
of Irvine’s identification, stating in closing:

“[The defense lawyer] says, ‘well, you know, what it all comes down to is whether

Tyler is mistaken.” Well, folks, [ don’t know what you saw when Tyler Irvine

testified in this courtroom, but I did not see one fleck of mistake. And I want you

to remember the testimony, the evidence that was given with respect to Tyler Irvine

in his identification of this defendant. If anything, I would submit to you that his

identification is not that he thinks this is the guy, but that there’s no doubt that this
is the guy.”?’

In addition to Tyler Irvine, the state presented the testimony of two jailhouse snitches,
Quincy Jones and Gary Brown. Jones, now deceased, had an ongoing relationship with law
enforcement in which he provided the police with “information” in exchange for leniency. He
alleged that Mr. Sapp confessed to the murders in the Concord case and the Cardiff case even
though he admitted that he and Mr. Sapp were not trusted friends, but rather, had ongoing disputes.
The defense impeached Jones in devastating fashion using a letter Jones had written to another
inmate encouraging that inmate to come forward and testify against Mr. Sapp too, claiming he

knows how to “work this system,” that he could “save his own neck” by testifying against Mr.

1 1d. at 1025.
2 1d. at 1031.
P Id. at 2266-7.
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Sapp, and that he would meet with him and “tell him more then.” He added, “I got shit you can

use.”30

Quincy Jones” efforts to recruit other jailhouse snitches to corroborate his story apparently
worked with respect to Gary Brown, the only other substantive witness the state presented against
Mr. Sapp on the Cardiff case. Brown was a convicted felon with pending charges for various
things, including threatening a prosecutor. According to police investigative notes, Brown wanted
case consideration and his car back from impound in exchange for his information.’! Brown
alleged that Mr. Sapp confessed to committing the crimes in the Cardiff case over a phone call
Brown had made from jail. Brown readily admitted that he knew of, but was not friends with, Mr.
Sapp and had not spoken to him very often in the past. Brown claimed that while he was talking
to his friend on the phone, Mr. Sapp was present with that friend and spontaneously took the phone
away from the friend and told Brown he had committed the Cardiff murder. Brown became hostile
when defense counsel pointed out that there was no recording of this alleged confession despite it
taking place over a jail line that Mr. Sapp would have known was being recorded and available to
law enforcement. Brown eventually admitted that he knew Quincy Jones, that he was housed in
the same medical pod with him in the jail around this time, and that he would regularly talk to
Jones. He claimed, of course, that Jones had not convinced him to come forward against Mr. Sapp.
The devastating letter Jones wrote attempting to recruit other inmates to falsely testify against Mr.

Sapp shed great light on Brown’s testimony.

30 Id. at 1758-1769.

3! Appendix pg. 000105. These investigative notes, showing Brown’s consideration, were also not disclosed to the
defense. At trial, Brown testified that he sought no consideration but came forward only to seek justice, and the state
parroted this false narrative to the jury.
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The defense’s case at trial tried to attack Irvine’s identification, but of course, the defense
did not have much to work with, because the ammunition it needed had been suppressed. The
defense also focused on Mr. Sapp’s leg condition that left him with a profound limp that was
patently obvious to anyone observing Mr. Sapp, but which no witness mentioned with respect to
either perpetrator. Based on expert testimony presented at trial, it was established that Mr. Sapp
was suffering from a condition known as foot drop and “severe peroneal mononeuropathy,” which
prevented him from walking normally and from climbing stairs at a normal pace or from running
without a “very noticeable” limp.32 Irvine had described Perp#1 as running around, or running up
and down the stairs, and did not describe a limp.** Nor did he notice a leg brace (which Sapp wore
at that time), or either perp having a slowed, unsteady pace that is consistent with leg drop.
Eyewitnesses who saw the perps leave the Cardiff or Concord locations, but were unable to identify
them, also did not describe either perpetrator as limping or having an irregular gait consistent with

how Mr. Sapp walks.

After trial, Sapp’s defense counsel filed a motion for new trial and a supplemental motion
for new trial. The basis for the supplemental motion for new trial was newly discovered evidence
in the form of affidavits from inmates Gerald Wilson and Angelo Howard. These affidavits stated
that Jones had told them that he was making up the story against Mr. Sapp to game the system for
leniency, and because he had a vendetta against Mr. Sapp who he wanted “off the streets.”* The
state defended this motion by noting that Jones had been “impeached extensively” already at trial
by the letter the defense had unearthed in which Jones tried to convince other would-be jailhouse

snitches to come forward against Mr. Sapp on the promise that Jones would provide them with

32 Pg. 2241-2 of Trial Transcripts.
B Id. at 1946-9.
¥ Id at 2414,
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information. The state conceded that the defense had done a good job of impeaching the credibility
of Jones’ testimony at trial.>* The affidavit of Wilson further alleged that Detective Hom, the
“handler” of informant Quincy Jones, had tried to get Wilson to implicate others by telling him
what to say—feeding him facts about various cases—but he had resisted Horn’s efforts to help in

exchange for leniency. This motion was overruled.

In sum, the state presented: 1) routine law enforcement witnesses who discussed the
collection of evidence, the cause of death, and the crime scenes, but who did not provide evidence
implicating Mr. Sapp; 2) eyewitnesses near the scenes who saw the perpetrators fleeing, but could
not identify the perpetrators and had limited information, such as a general description of what the
individuals were wearing, a description of the getaway car (white, chevy sedan), or the fact that a
white female was present in the getaway car (none of these witnesses noticed either perp with a
limp); 3) a litany of jailhouse snitches and career criminals who provided evidence implicating
Mr. Sapp (only two jailhouse snitches, Jones and Brown, testified regarding the Cardiff case); and
4) one eyewitness who identified Mr. Sapp in the Cardiff case—victim Tyler Irvine—who saw the

individual he identified as Mr. Sapp for only a few seconds.

In closing arguments, the state hammered home the alleged reliability of Irvine’s
identification of Mr. Sapp, not disputing the defense’s contention that the case comes down to
whether or not Irvine’s identification was reliable. The state, of course, told the jury that Irvine’s

identification of Mr. Sapp was rock solid and unassailable.

This strategy worked for the state, because it is clear that the jury convicted Mr. Sapp in

the Cardiff case because of Tyler Irvine’s testimony. The jailhouse snitches and career criminals,

3 Id. at 2419-20.
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including Quincy Jones, implicated Mr. Sapp in both the Concord case and the Cardiff case, and
provided similar testimony regarding both cases, but the jury acquitted Mr. Sapp in the Concord
case. The only substantive difference between the Concord Case and the Cardiff case was that the
Cardiff case involved a witness who was not a career criminal or Jailhouse snitch—a victim, Tyler
Irvine, who positively identified Mr. Sapp in a manner that the defense could not effectively attack.
The state later conceded at the sentencing hearing that the defense had extensively impeached
Quincy Jones with the letter he had written attempting to recruit other witnesses to falsely testify
against Mr. Sapp in exchange for leniency, further undermining the strained and incredible stories

told by the various jailhouse snitches.

Without question, and by the state’s own acknowledgement, Irvine’s identification of Mr.

Sapp was the key to the case.

I11. The Full Picture: The Impact of the Brady Material

a. The Undisclosed Brady Material

In the summer 0f 2021, the Ohio Innocence Project received certain police files in the Sapp
case based on a public records request. The files contained evidence that defense counsel at trial

has recently confirmed were not previously disclosed.

36 And the state knew well before trial, long before the defense impeached the jailhouse snitches, that Irvine’s
testimony was the key. The fact that the man the state presented as Mr. Sapp’s co-conspirator was never charged with
this crime further demonstrates that Irvine’s identification was the most important piece of evidence. The jailhouse
snitches implicated this other man—the alleged co-conspirator—but this was deemed by the state as insufficient to
bring charges against him. Mr. Sapp was charged only after Irvine identified him. Mr. Sapp’s alleged co-conspirator
was not charged because Irvine could not identify him. Thus, the only evidentiary difference between the two men is
that Mr. Sapp was identified by Irvine, and his alleged co-conspirator was not.
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1. Audio Recording of Call Between Detective Doug Lindle and Officer

Cory Bonner®’

Around January 30, 2008, before Quincy Jones brought forth Mr. Sapp as a suspect,
Detective Lindle and Officer Cory Bonner discussed the Cardiff case in a phone call recorded by
Detective Lindle. The recording begins mid-conversation, with both Bonner discussing a man
named Fernando Roland and how a confidential informant had recently told Bonner that Roland
and his friends had threatened a group of people with AK-47s. Incidentally, this was the same style

of weapon used in the Cardiff case.

Lindle told Bonner that Roland was involved with the Cardiff case. Lindle proceeded to
describe an interaction he had with Irvine in which Irvine identified Roland as “the first guy in the

door.” This is Perp#1 who Irvine later identified as Mr. Sapp. This conversation follows:

Lindle: I'm talking to [Tyler Irvine] and... I'm like, “How about Fernando Roland, you
ever hear of him?” And he says, “Nardo?” And I say, “Why are you saying that? Are you
saying Nardo is Fernando or...” He goes, “Well, Fernando, Nardo...” I go, “Well you gotta
point.” I said, :Well, come down here, Just take a look at this picture, we’ll clear this up
right now and see if we can’t figure out who this Nardo is,”

Bonner: Uh huh.

Lindle: So he comes down, I show him the picture of this Fernando and he’s like, “Oh shit,
that’s the first guy in the door!”

Bonner: Uh huh, really.

Lindle: And I take the picture back away from him, I’m like, “Oh shit, that’s not supposed
to work like that, I'm not doing a suspect lineup here! I'm trying to figure out who Nardo
is.” He goes, “Let me see that again!” And I £0, “Now, wait a minute, I don’t know ifI can
show you that picture again.”

37 Exhibit A, Recording 2 and accompanying transcript Appendix pg. 000077-78.
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Bonner: Yeah, I knew he had something to do with it, I just knew it. That’s what I told
[indistinguishable].

Lindle: He goes, “I'm telling you, man, that sent shivers down my spine.” “Oh, now, wait
a minute,” I said, “this guy’s a little taller than the guy you said.” And he goes, “Let me
see it again.” And I go, “No, I’'m gonna call the prosecutor and see what I should do.” So,
the prosecutor recommended that we wait a week or so and do a lineup and so we did and
he picks him back out again but he’s not as clear. But I used an older picture.”

According to this recording, Irvine clearly identified Roland as the “first guy in the door,”
Perp#1, who ordered Cunningham around the house. The photo of Roland triggered a significant

reaction from Irvine.

In this call, Lindle discussed a suspect for Perp#2 as well. He discussed a man named
Lorenzo Bolton, who was arrested in the weeks following the Cardiff incident, on an unrelated
charge. When he was arrested, Bolton was found with an SKS rifle, which matched the description
of the gun held by Perp#2. Lindle told Bonner that he had the SKS sent to the crime lab and
expected results back soon. Lindle told Bonner that he had shown Irvine a picture of Bolton, and
Irvine “picked him out,” saying, “Man, this could be him. But I’m not going to say it’s him...but

he...the guy looks like this guy.”

2. Recorded Interview with a Confidential Informant3®

Approximately one month after the identification of Roland by Irvine and the subsequent
conversation between Lindle and Bonner, Lindle interviewed an informant from Madisonville

(CI).*? CI shared some mutual friends with Roland. He told Lindle that Roland and a friend

3 Exhibit A, Recordings 3 and 4 and accompanying transcripts Appendix pg. 000080-92.
% CI is named in the police records, but counsel will not use the name in these pleadings.
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(unknown to CI, but essentially matching Irvine’s physical description of Perp#2) had committed

the home invasion and murder on Cardiff.

A short time after the Cardiff incident, CI and some friends (whom CI identified by name)
were hanging out in the parking lot of CI’s apartment complex when Roland and his friend stopped
by. Roland offered to sell an AK-47. One of CI’s friends wamned not to buy the gun, as it “had a
body on it.” This individual later told CI that Roland and his friend had committed the home
invasion on Cardiff, and that someone had been killed. He told CI that a white woman who hung
around with Roland was involved as well, which corresponds with the eyewitness neighbor’s
description of the white female in the getaway car. Furthermore, CI described Roland as driving a
car that matched the description of the getaway car by eyewitnesses on Cardiff: a light-colored
“Impala.” CI further relayed to Lindle that the case was discussed on the street and it was

commonly known on the street that Irvine and Cunningham ran a drug operation out of their house.

When CI expressed fear of testifying at trial against Roland, Det. Lindle told him that
Irvine had made a solid identification of Roland and would be able to identify him, so his

testimony may not be necessary.

3. Police Investigative Notes*®

Also undisclosed were investigative notes and an investigative log that contain information
discussed above about Fernando Roland, as well as state witness Gary Brown. The notes regarding
Gary Brown show he sought case consideration and the return of his car in exchange for his

testimony against Sapp. This contradicts Brown’s claim at trial that he sought no benefit from the

“ Appendix pg. 000098-000155
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state in exchange for his testimony but came forward only to seek justice for the victims out of the
goodness of his heart.*! The prosecutor at trial also parroted this false narrative to the jury.

b. Opinion of Eyewitness Identification Expert Dr. Charles Goodsell on the
Impact of the Brady Material on the Reliability of Irvine’s Identification of Mr.

g appn

In an affidavit, Dr. Charles Goodsell, a psychologist and expert on eyewitness
identification, finds that the undisclosed Brady material significantly undermines Irvine’s
identification of Mr. Sapp and renders it scientifically unreliable. Mr. Sapp would call Mr.
Goodsell as an expert witness at a new trial, and his opinion constitutes newly discovered evidence

because it is based in significant part on the suppressed Brady material.

Dr. Goodsell’s affidavit is incorporated by reference herein and will not be repeated
verbatim. Instead, Mr. Sapp respectfully requests the Court to read Dr. Goodsell’s affidavit in
whole at this time. In short, Dr. Goodsell indicates that Mr. Irvine’s identification of Mr. Sapp had
some issues from the start for five reasons, before one even considers the new Brady material: (1)
This was a cross-race witnessing situation, which makes identifications less likely to be accurate;
(2) This was a multiple perpetrator situation, meaning memory encoding time was split across two
perpetrators; (3) The perpetrators had guns, which enhances stress and draws attention away from
relevant identifying details and undermines the brain’s encoding process; (4) This was a markedly
stressful situation involving weapons, injuries, and belligerent perpetrator behavior, which science

shows greatly undermines memory encoding; and (5) This was a short encounter, with Irvine

*! Pg 1620-1 of Trial Transcripts.
4 Appendix pg. 000004-000027.

18



observing each man for only minutes or seconds (notably Irvine saw Perp#1 who he identified as

Roland and then Mr. Sapp for only a few seconds).

Dr. Goodsell points out another problem with Irvine’s identification of Mr. Sapp before
one even considers the undisclosed Brady material. Irvine identified Mr. Sapp in a live line-up
only after having previously failed to identify Mr. Sapp’s photo in a photospread. In wrongful
conviction cases, a frequently recurring fact pattern is that an innocent person is identified because
the eyewitness has previously been exposed to that individual’s likeness, such as in a prior

photospread.

Unfortunately, cases involving misidentifications where a witness identifies an innocent
person because they had seen the same individual in a prior photospread, after failing to make an

identification, are common. For example:

* Archie Williams was convicted of the 1982 rape and brutal attack of a woman. The
victim only positively identified Williams after seeing him but failing to identify him in
two prior photo arrays. Williams was later exonerated after fingerprints from the scene of
the crime matched an alternate suspect.*?

* Mark Denny was convicted of a 1987 robbery of a Burger King and rape of one of the
Burger King employees. The victim only positively identified Denny after seeing his
picture, but failing to make an identification, in a photo array. Denny was later
exonerated after the true perpetrators of the crime said he was not involved and after an
eyewitness I.D. expert pointed out the faults in the victim’s identification.*

* Warith Habib Abdal was convicted of the 1982 robbery and rape of a woman. The victim
positively identified Abdal only after seeing him in a prior identification procedure.
Abdal was later exonerated after DNA samples from vaginal swabs conclusively matched
another profile.**

* Gilbert Alejandro was convicted of a 1990 aggravated sexual assault. The victim only
positively identified Alejandro after seeing his phot in several previous photo lineups.
Alejandro was exonerated when DNA results excluded him as a perpetrator of the
crime. 6

43 https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=5529
44 https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid—'5255
43 https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=2978
46 httns://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=2988
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* Terry Chalmers was convicted of a 1986 robbery and rape. The victim was positively
identified Chalmers after first seeing and not selecting him in a photo array. DNA testing
later exonerated Chalmers.*’

When that eyewitness then participates in a second identification procedure,
understandably, that person jumps out at them and is immediately recognizable. As Dr. Goodsell
notes, “The problem in cases like these is that witnesses could be making a positive identification
(in subsequent identification procedures) because the suspect seems familiar due to that prior
exposure. Once memory is contaminated there is no way to tease apart memory for an event from
memory from identification procedures.” Goodsell continues: “[Thhis prior identification
procedure makes it impossible to know how [Irvine] came to that decision (e.g., his memory for
the crime versus his memory for the first lineup).” Goodsell notes that given how the identification
process unfolded, it is not surprising that Irvine eventually identified Mr. Sapp, regardless of

Sapp’s innocence or guilt.

Dr. Goodsell further addresses the fact that Irvine was shown many different photos and
engaged in multiple identification attempts over a long period of time before identifying Mr.
Sapp—factors that distort memory and have a negative effect on identification performance.
Scientifically, however, the most important identification by Irvine according to Dr. Goodsell
was Irvine’s identification of Fernando Roland. Dr. Goodsell states uncategorically that the first
positive identification a witness makes is the most important and is the only one that can be relied
upon by law enforcement as the investigation continues and ultimately by the trier of fact. Any
subsequent identification after an eyewitness identifies someone and then flip-flops in the manner

that Irvine did in this case is inherently “suspect.” Dr. Goodsell states:

47 htlps:.-‘.-'www.law.umich.edu.-"special/exoneration/Pages/casedetail.aspx'?caseid'- 3096
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[T]here are many other reasons to question the reliability of this identification and
Mr. Irvine’s confidence level, not the least of which is that Mr. Irvine had
previously identified another person. The fact that Mr. Irvine identified Mr. Sapp
at trial but he had previously identified Fernando Roland is of great importance in
determining the reliability of his later identification of Mr. Sapp. Indeed, the
records reveal that Mr. Irvine had a “strong reaction” to the photo of Fernando
Roland and said it gave him “chills.” It would be of paramount importance in
evaluating the reliability of a later identification of Mr. Sapp for defense counsel
and the factfinders to know that in Jact Mr. Irvine had previously made an
identification of someone else, not Mr. Sapp, as this information severely
undermines the identification of M. Sapp. If this information had been known,
defense counsel could have called a memory/eyewitness identification expert at
trial to demonstrate the unreliability of Mr. Irvine’s identification of Marcus Sapp.

c. Impact on this Court

The state did not only hide exculpatory evidence from the defendant and his counsel; this
Court was deceived as well, and its decisions twelve years ago were necessarily impacted by the
deception. Specifically, a suppression hearing was held to litigate the defense’s motion to suppress
Irvine’s identification of Sapp. At this suppression hearing, Detective Lindle misled this Court
into believing that the only identification Irvine ever made was the identification of Sapp. For its
part, the prosecutor’s office suborned the perjury, and then brazenly argued to this Court, “First of
all, to employ or to use the exclusionary rule, you have to show some kind of bad faith on the part

of the police.™8

Defense counsel relied on the false testimony—they had no evidence otherwise—to
formulate the arguments for suppression to this Court. With the hidden evidence unearthed, the
defense’s best argument for suppression would have included a far more robust challenge to the

reliability of the identification. There is a substantia] likelihood that argument would have been

“8 Pg. 447 of Trial Transcripts.
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successful if this Court was aware of the prior identification of Roland and Detective Lindle’s

deliberate deception.*’

At the suppression hearing, this Court was tasked with making a crucial suppression
decision without access to the truth. To be sure, this Court should be alarmed by the lack of candor
before it. Detective Lindle affirmatively lied about a fact consequential not only to the trial phase
question of Sapp’s guilt, but also to this Court’s pretrial analysis of whether the unreliable

identification should have been excluded as evidence.

For example, when this Court offered its analysis, after the suppression hearing testimony,
this Court emphasized Irvine’s level of certainty when confronted with the live lineup: “His level
of certainty was once he saw the live identification, no question: immediately he knew who it was.
And I think he was completely honest.”*° This was an entirely reasonable conclusion for this Court
to make considering the evidence presented and known to the Court twelve years ago. Compare
what is known now: before Irvine ever made his identification in the live lineup, he made a
previous identification with a higher level of certainty of an entirely different person. When
Irvine identified Roland, it sent “shivers down [his] spine.” At a minimum, this Court was misled
in a material way. The blatant nature of the misconduct, however, suggests this Court was outright

conned.

Suppression litigation is a critical juncture in the trial process where courts are called upon
to balance protecting citizens’ constitutional rights with the crime control tactics of the

government. To do so, trial courts routinely must rely on the credibility of law enforcement. When

* See Dr. Goodsell's affidavit, Appendix pg. 000022, stating, it was of “paramount importance in evaluating
reliability” that the defense counsel and factfinders knew about Irvine’s previous identification of Roland.
%0 Pg. 460 of Trial Transcripts.
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bold-faced lies, under oath, infiltrate the process, the entire system is at risk of being exposed as a
charade—a game where law enforcement does whatever it wants to do, and then covers it up with
lies to the Court on the back end. In this scenario, the Court is the mark. When lies are told, left
uncontradicted, and then given credence, law enforcement’s power becomes unencumbered by
this Court’s role in the process. The only restraint is an individual officer’s willingness to lie under

oath, and a prosecutor’s readiness to look the other way, or worse yet, encourage the misconduct.

Perjury has the power to transform unconstitutional police misconduct into something that
appears as good police work to the Court. In short, toleration of perjury by law enforcement at
suppression hearings ingrains a massive dent into the Bill of Rights and the integrity of our justice
system. That is, unless there are consequences, particularly when the state is caught red-handed.
To the extent the state was previously able to sideline this Court’s decision-making authority by
directly lying to this Court, that ship has sailed. This Court can now reinsert itself into the action,

this time with full knowledge of what was hidden from it.

d. More to the Story

Although the focus at this time is on the new evidence, the Brady violations and the
ensuring perjury, at a hearing the defense will provide greater detail into what really happened in
this case. In short, Sapp was wrongfully convicted as a result of a vendetta by career criminal and
police informant Quincy Jones. Jones testified at trial that Mr. Sapp robbed him at gunpoint,
kicking off a feud between the two. The feud resulted in one of Jones’ friends shooting Mr. Sapp
in the leg. In reality, however, the feud started when Sapp and his friends were playing dice and
Jones approached them and robbed them at gunpoint. Shortly thereafter, Sapp spotted Jones in

public and punched him in retaliation, knocking him to the ground. Then, not long after, Sapp was
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shot in the leg by one of Jones’ friends. This was the injury that left Sapp with drop foot, a leg
brace, and noticeable limp at the time of the Cardiff case (recall, no witnesses reported a limp by
either perpetrator of the Cardiff or Concord cases). The next thing Sapp knew he was being
arrested and charged with a crime he had nothing to do with, only to find out that Quincy Jones

was the catalyst behind the false charges.

Iv. The Relevant Legal Standards

Ohio Rule of Criminal Procedure 33 governs the granting of new trials in a criminal case.
The rule specifically provides that a new trial should be granted in cases of official misconduct

and/or newly discovered evidence of innocence:

“A new trial may be granted on motion of the defendant for any of the following causes
affecting materially his substantial rights:

(1) Irregularity in the proceedings *** because of which the defendant was prevented from
having a fair trial;

(2) Misconduct of the jury, prosecuting attorney, or the witnesses for the state; [or]

ok ok

(6) When new evidence material to the defense is discovered which the defendant could
not with reasonable diligence have discovered and produced at the trial.”

Crim.R.33(A)(1) and (A)(2) may be used to raise constitutional violations that occurred at trial.
Separately, Crim.R.33(A)(6) provides that a new trial should be granted based on newly
discovered evidence from a neutral source, independent of any fair trial issue. Both kinds of claims
are relevant here. Indeed, Mr. Sapp raises the constitutional violations outlined below under both

Rule 33 and Ohio’s post-conviction statute, R.C. 29523.21.
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The affidavit from Dr. Goodsell detailing new revelations in the field of eyewitness
identification requires a different standard of review. For newly discovered evidence from a neutral
source, pursuant to Crim.R.33(A)(6), the Ohio Supreme Court has adopted a six-part test to

determine whether a new trial should be granted:

To warrant the granting of a motion for a new trial in a criminal case, based on the ground
of newly discovered evidence, it must be shown that the new evidence (1) discloses a strong
probability that it will change the result if a new trial is granted, (2) has been discovered
since the trial, (3) is such as could not in the exercise of due diligence have been discovered
before the trial, (4) is material to the issues, (5) is not merely cumulative to former
evidence, and (6) does not merely impeach or contradict the former evidence.!

The suppressed audio recordings, investigative notes, and false testimony of state’s
witnesses (outlined below) require a different standard of review. When a defendant moves for a
new trial on the basis that newly discovered evidence was suppressed, “the usual standards for new
trial [under State v. Petro] are not controlling because ‘the fact that such evidence was available
to the prosecution and not submitted to the defense places it in a different category than if it had
simply been discovered from a neutral source after trial,’”" In these instances, the court should
not apply the six-part test set forth by State v. Petro. Instead, the due process analysis should apply

as defined by federal constitutional law.53

Although the Ohio Supreme Court has not directly addressed the issue, the same rationale

logically applies to claims of prosecutorial misconduct in violation of Napue v. lllinois, 358 U.S.

5! State v. Hawkins, 66 Ohio St.3d 339, 350 (1993) quoting State v. Petro, 148 Ohio St. 505 (1947) paragraph 1 of the
syllabus).

52 State v. Johnston, 39 Ohio St.3d 48, 60 (1988)(quoting United States v. Kelly, 790 F.2d 130, 135 (D.C. Cir. 1986)).
33 State v. Glover, 201 6-Ohio-2833,933-35 (8th Dist.); State v. Bluford, 2004-Ohio-4088, 9 22 (8th Dist.)(citing Brady
v. Maryland, 373 U.S. 83, 87 (1963)); Johnston, 39 Ohio St.3d at 60.
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919 (1958). Like Brady violations, Napue violations involve evidence known to the State, but

improperly withheld from the defense.

Here, Mr. Sapp has claims related to both due process violations and newly discovered
evidence from a neutral source. For reasons stated above, the constitutional violations related to
the suppressed audio recordings, investi gative notes, and Detective Lindle’s trial testimony should
be considered on their merits, according to the respective due process standards developed by the
United States Supreme Court and Ohio Constitutional law. Mr. Sapp raises these arguments under
both Rule 33 and R.C. 2953.21. The Petro factors, however, apply to the affidavit from Dr.
Goodsell, considered cumulatively with any other available evidence. In summary, the Court

should consider the following independent standards for relief under Rule 33 and R.C. 2953.21:

® Bradyv. Maryland, 373 U.S. 83 (1963) and its progeny, to decide whether the suppressed
evidence “undermines confidence” in the original trial (an affirmative answer here would
require a new trial under both Rule 33 and R.C. 2953.21);

® Napue v. Illinois, 358 U.S. 919 (1958) and its progeny, to decide whether the state
allowed state witnesses to present false or misleading testimony, and if so, whether that
testimony had “any reasonable likelihood” of affecting the jury’s judgment (an affirmative
answer here would require a new trial under both Rule 33 and R.C. 2953.21); and,

® State v. Petro, 148 Ohio St. 505 (1947) and its progeny, to decide whether the suppressed
evidence and the expert witness affidavit would produce a “strong probability” of a

different outcome at trial (an affirmative answer here would require a new trial under Rule
33).

V. First Claim: BRADY v. MARYLAND, 373 U.S. 83 (1963): The state’s
suppression of material exculpatory evidence deprived Sapp of a fair trial, in
violation of Sapp’s Due Process Rights under the Fourteenth Amendment to
the United States Constitution, Brady v. Maryland and its progeny, and the
Ohio Constitution.

In Brady v. Maryland, 373 U.S. 83, 97 (1963), the United States Supreme Court held that

suppression by the prosecution of evidence favorable to an accused violates due process where the
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evidence is material either to guilt or punishment, irrespective of the good faith or bad faith of the
prosecution. The state’s obligation to disclose material evidence exists regardless of whether the
prosecutor was actually aware of the information. “Suppression” in this context does not
necessarily mean bad faith withholding by prosecutors themselves: any “knowledge on the part of
a law enforcement officer must be imputed to the state.”>® “To the extent this places a burden on
the large prosecution offices, procedures and regulations can be established to carry that burden
and to ensure communication of all relevant information on each case to every lawyer who deals

with it.”56

An “individual prosecutor has a duty to learn of any favorable evidence known to the others
acting on the government’s behalf in the case, including the police.”*” The obligation to disclose
material exculpatory evidence exists regardless of whether the defendant has made specific

requests for such information.8

Evidence is “exculpatory” for the purposes of Brady so long as it is “favorable to the
accused." This includes not only evidence that directly bears on the defendant’s guilt or innocence,

but also impeachment evidence bearing on the credibility of the state’s witnesses,

Evidence is material “if there is a reasonable probability that, had the evidence been

disclosed to the defense, the result of the proceeding would have been different.”®® Under this

* Kyles v. Whitley, 514 U.S. 419,437 (1995).

55 State v. Wiles, 59 Ohio St.3d 71,78 (1991), citing State v. Sandlin, 11 Ohio App.3d 84, 89 (1983). See State v. Hout,
1 Dist. Hamilton No. C-020667, 2003-Ohio-5088, 929 (Ohio courts have held that “[bJecause the police are part of
the state’s ‘prosecutorial machinery,” a police officer’s knowledge of [Brady material] is generally imputed to the
state.”).

% Giglio v. United States, 405 U.S. 150, 154 (1972).

" Kyles, 514 U.S. at 437.

58 Strickler v. Greene, 527 U.S. 263, 280, 119 S.Ct. 1936 (1999).

%% Giglio, 405 U.S. 150 (1972).

8 United States v. Bagley, 473 U.S. 667, 682 (1985).
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standard, evidence may be material and exculpatory regardless of whether its introduction would
have guaranteed an acquittal, or even made acquittal more likely than not. “The question is not
whether the defendant would more likely than not have received a different verdict with the
evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a
verdict worthy of confidence.”®' In other words, suppressed evidence is deemed material if “the
favorable evidence could reasonably be taken to put the whole case in such a different light as to

undermine confidence in the verdict."®?

The materiality test necessarily requires the Court to evaluate the strength of the original
verdict. If the evidence against a defendant was overwhelming at trial, then the suppressed
evidence must be correspondingly strong in order to raise the “reasonable probability” of a
different outcome. On the other hand, if the original case against a defendant was on the weaker
side, or in cases where no physical evidence connected the defendant to the crime, then even
relatively minor failures to disclose material evidence may undermine confidence in the verdict

and amount to a violation of due process.5’

8! Kyles, 514 U.S. at 434,
2 Id. at 435.
% See e.g., State v. Larkins, 8th Dist. Cuyahoga No. 82325, 2003-Ohio- 5928 at 939.
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The defense is also entitled to disclosure of information that could raise questions about
the thoroughness or good faith of the police investigation.** This includes evidence that would

have simply provided the defendant an alternate route of investigation to mount his defense.®

When the state withholds material exculpatory evidence, “[t]he fact that such evidence was
available to the prosecution and not submitted to the defense places it in a different category than
if it had simply been discovered from a neutral source after trial.”®® As failing to disclose
exculpatory information is a violation of the defendant’s due process rights, the appropriated test
for a post-conviction motion based on an alleged Brady violation is a due process analysis.®’ Thus,
the standard the Court should focus on for these violations is not whether Sapp can show that no
reasonable juror would have convicted, but simply whether the suppressed evidence was material

to his conviction.8

a. The Suppressed Evidence in this Case is Material

The state presented “no fingerprints” and “no DNA” or other forensics to implicate Mr.
Sapp, but instead relied on one eyewitness, which the state presented as rock solid and unassailable,

and two jailhouse snitches, who were “impeached extensively,” by the state’s own admissions.

8 See Kyles, 514 U.S. at 446-451 (citing with approval, Bowen v. Maynard, 799 F.2d 593, 613 (10th Cir. 1986)(*“A
common trial tactic of defense lawyers is to discredit the caliber of the investigation or the decision to charge the
defendant, and we may consider such use in assessing the possible Brady violation.”); Lindsey v. King, 769 F.2d 1034,
1042 (5th Cir. 1985) (awarding new trial under Brady where withheld evidence “carried within it the potential... for
the... discrediting... of the police methods employed in assembling the case”); Scurr v. Niccum, 620 F.2d 186, 191
(8th Cir. 1980); Mendez v. Artuz, No. 98 civ. 2652, 2000 WL 722613 (S.D.N.Y. June 6, 2000) at *19; Jamison v.
Collins, 100 F.Supp.2d 647, 693 (S.D. Ohio 2000), aff’d, 291 F.3d 380 (6th Cir. 2002).

% Grant v. Alldredge, 498 F.2d 376, 382 (2d Cir. 1974) (full disclosure could have led the defense to find additional
information supporting a theory that an alternate suspect committed the crime, which could have created reasonable
doubt of the defendant’s guilt).

% State v. Shadoan, 4" Dist. Adams No. 08CA873, 2009-Ohio- 1179 at §13, quoting United States v. Kelly, 790 F.2d
130, 135 (D.C.Cir. 1986) citing United States v. Agurs, 427 U.S. 97, 111,96 S.Ct. 2392,2401, 49 L.Ed.2d 342 (1976).
5 Id. at 114. See also State v. Johnston, 39 Ohio St.3d 48 (1988).

%8 Jd.
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The state suppressed the fact that CI had specific and detailed information that implicated
Fernando Roland in the crimes. The CI specifically named other individuals who were present
when Roland attempted to sell the AK-47 and a conversation ensued where the parties present
discussed that Roland had used the gun to commit the Cardiff murder. CI was not only able to
name the perpetrator (Roland), but had other information about the crime, such as the type of gun
used (AK-47), the physical description of Roland’s accomplice (which generally matched the
physical description given by Irvine), the type of getaway car (white sedan) and the description of
the getaway driver or other person in the car (white female). CI knew that the crime occurred
because the perps knew that the house was being used for a drug operation. CI was able to name
other individuals who knew the same information. The police considered this a viable and solid
tip in their own reports and recorded statements. The defense never had a chance to investigate

this path prior to trial, which by itself violates due process.

But it is not just CI’s information that was suppressed. Indeed, compounding this problem
is the fact that Irvine made a strong identification of the very man CI named—Roland—as the
“first man in the door,” the man he later flip-flopped and identified as Mr. Sapp. Irvine identified
him emphatically “Oh shit, that’s the first guy in the door” and said the picture of Roland gave
him “shivers.” Irvine then later identified Roland again with a different picture in a photo spread,
according to Lindle, but “not as clear,” which Lindle attributed to his use of an older photo of

Roland that did not look as much like Roland did in 2008.

The science of human memory and eyewitness identification is clear that the very first

identification is the most important and reliable and is the one that police should focus on in their

% See cases cited supra.
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investigation.” Any later identification of a different person is inherently suspect. Dr. Goodsell
has opined that there were “many reasons to question the reliability of this identification and Mr.
Irvine’s confidence level, not the least of which is that Mr. Irvine had previously identified another
person.””! Dr. Goodsell asserted that it was of “paramount importance in evaluating reliability”
that the defense counsel and factfinders knew about Irvine’s previous identification of Roland.”?
Mr. Goodsell states that Irvine’s previous identification of Roland “severely undermines” Irvine’s

later identification of Mr. Sapp.”

Indeed, one perhaps may not need a memory expert to determine that Irvine's identification
of Roland made his later identification of Sapp virtually meaningless. In everyday life, if a friend
identifies someone with the comment “Oh shit, that’s him,” and seeing him “gives me shivers,”
and then later changes their story to say it was someone else entirely, any person with common
sense would understand that the identification is worthless. Mr. Irvine was attacked and robbed,
no doubt, but in terms of identifying the perpetrators he was: 1) under great stress, 2) dealing with
weapons (frightening weapons like AK47s, which involuntary undermined his ability to encode
properly); 3) had limited time to observe and encode with multiple perps splitting that limited time
and attention; 4) saw Perp#1, who he first identified as Roland and then flip-flopped to Mr. Sapp,
for only a few seconds, and 5) was in a cross-racial identification scenario. Anyone in that situation

would be hard pressed to identify their attackers months or years later.

But we do not need to rely just on these generic factors to understand the unreliability of

the identification in this case. We now have direct evidence—improperly withheld by the police—

™ Appendix pg. 000013.
" Id. at 000022.
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that Irvine's "memory" on this point was far from what was presented to the jury. Irvine not only
had a "strong reaction" when identifying Roland, such that it gave him "shivers," but he later
reacted to other unknown suspects when shown random photos at various times, including a “soft”
identification to the suspect the police believed was Fernando Roland’s accomplice, Lorenzo
Bolton. Regarding Irvine’s attempts to identify the Perp#1, who he eventually identified as Mr.
Sapp, Irvine not only strongly identified Fernando Roland at one point, but the police records
reveal that he was shown photospreads frequently and was eager to please, indicating things like
"#2 looks like him" or "I think it could be #4", on multiple occasions. By the time he identified
Marcus Sapp months later, any reasonable person would have long ago abandoned the notion that
Irvine could accurately identify his attackers. Irvine, it is now clear, did not have a solid and fixed
memory of the men who attacked him and his friend, particularly Perp#1, who he saw for only a

few seconds and ultimately flip-flopped on his identification from Fernando Roland to Mr. Sapp.

But the jury did not know this. They thought quite the opposite. The jury was fed a false
tale that Irvine had a solid memory and nailed it. The jury was led to believe that Mr. Sapp was
the first and only suspect Irvine ever identified. They were led to believe that Irvine was shown all
sorts of pictures over a long period of time, and, completely in control, Irvine confidently rejected
them one after the other. But then one day Mr. Irvine saw Marcus Sapp, and he instantly knew Mr.
Sapp was the long-sought perp. The suppressed truth, however, was a far cry from this patently

false narrative.

Regarding jailhouse snitch Quincy Jones, the jury clearly did not believe him, and for good
reason, but the state suppressed evidence related to him as well. The state claimed that Jones had
non-public information that no one else knew; details of the crime that could only have come from

a perpetrator. However, this “angle” that the state used to try to convince the jury to believe Jones

32



was not true. The police had, in their files, evidence that other people on the streets knew non-
public information about the Cardiff case as well. In fact, details of the case were being discussed
on the street, and the police knew this. Regarding jailhouse snitch Gary Brown, the state
suppressed evidence that, contrary to his trial testimony, Brown had in fact sought case

consideration (and the retumn of his impounded car) in exchange for his testimony.

The crux of the state’s case was summed up in closing, “In using your common sense, what
are the odds that in November of 2008, Quincy Jones would name this man as the person
responsible for these crimes, and then a year later, a year later, in December of 2009, Tyler Irvine

would separately, separately identify this man?”7

But in making this argument to the jury, the state suppressed the crucial fact that, regarding
Fernando Roland, the exact same “coincidental” things the state presented as “against the odds”
took place. CI provided detailed information implicating Roland in the Cardiff case, including
information the state claimed was not public. The police records make clear that they considered
this a reliable and credible tip. Additionally, independent from this, the state’s star witness
positively and strongly identified Roland as Perp#1, the same man he later flip-flopped from and
identified as Mr. Sapp. The case against Roland was even stronger than the case against Mr. Sapp,
because Irvine made a “soft” (not 100%) identification of the man the police suspected was
Roland’s accomplice. Irvine did not make any sort of identification against the man alleged to have
committed the crime with Mr. Sapp, but rather, excluded his photograph. Also, the CI who
provided information against Roland had first-hand information about Roland’s involvement, as

he personally witnessed Roland and his accomplice attempting to sell the gun after the murder.

™ Pg. 2277 of Trial Transcripts.
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Jones and Brown, in contrast, did not directly see Sapp do anything, but rather, lamely claimed

that Sapp confessed to them out of the blue in contexts that were incredible.

The evidence is clear that, despite Sapp’s request for discovery, the suppressed evidence

was not disclosed to the defense. Mr. Sapp’s trial attorney, Elizabeth Cadiz, has sworn as follows:

I do not believe any of the information about Roland and his associates was
provided to the defense prior to trial. [ believe this for the following reasons:

a. I have no memory of anything of this nature being disclosed in the
Marcus Sapp case.

b. [ retrieved and reviewed my file, still in the possession of attorney
Raymond T. Faller, who I worked with as an associate at the time of my
representation of Mr. Sapp. My file contained various documents including
copies of discovery, notes, motions and other work product. None of this
information was in the discovery file.

C. If this information had been disclosed, our defense strategy and
approach would have been markedly different in many ways. For example,
we made a motion to suppress the identification of Marcus Sapp. We also
had a hearing contesting the prosecution’s motion to join. The fact that the
victim had previously identified someone else would have been heavily
emphasized during that hearing and at trial had it been disclosed. Also, the
police officer in question claimed on the stand that the eyewitness had not
made a prior identification of anyone else. The transcript reveals that the
defense did not challenge that statement. The fact that such a statement was
not challenged or questioned in any way makes it clear to me that the Roland
information had not been disclosed to the defense.”

Regarding materiality, attorney Cadiz further avers:

I believe the information about Roland is material and should have been disclosed
prior to trial. It would have opened-up entirely new avenues of investigation before
trial that could have allowed us to further connect Roland and his associates to this
crime. We should have had the opportunity to investigate this angle before trial, but

> Appendix pg. 000001-2. Considering that courts have found that “the most persuasive indication that the defense
did not possess this evidence is the fact that the defense never used this evidence at trial,” the glaring lack of discussion
surrounding Irvine’s positive identification of Roland in the record overwhelmingly support the fact it was suppressed.
State v. Larkins, 2003-Ohio-5928 (8" Dist.).
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that would be impossible now after so much time has passed. It also would have
given us powerful ammunition to undermine the identification of Marcus Sapp. The
identification of Marcus Sapp was the most material evidence supporting both the
prosecution’s motion to join and ultimately their conviction. It was the only thing
allegedly connecting Marcus to all three homicides. The firearms used, time, place
and general details surrounding these two incidents (including the kinds of drugs
associated with each location) are vastly different. In a case where the identification
was so crucial and was a “close call” to begin with, and especially since Marcus
was ultimately acquitted of committing the other two homicides Joined, the non-
disclosure of the previous identification and that the eyewitness had had a
“strong reaction” to someone else would have been bombshell information.”®

The Ohio Innocence Project has exonerated and freed many clients over the years based on

Brady violations, but the suppression of the information connecting Fernando Roland to this crime,

and Irvine’s prior identification of Roland, is one of the most egregious Brady violations the Ohio

Innocence Project has seen to date. It is clear, direct, and obvious. As delineated in the section

below, the state’s witnesses even made false statements about it at trial to keep it hidden, which

goes further than any case the OIP has seen to date. Without question, the suppressed evidence is

material, undermines confidence in the verdict, and violated Mr. Sapp’s due process rights under

Brady v. Maryland and Kyles v. Whitley and their progeny.

VL

Second Claim: NAPUE v. ILLINOIS, 358 U.S. 919 (1958): By allowing Lindle
and Irvine to present false and misleading testimony, without correcting that
testimony, the State of Ohio deprived Sapp of a fair trial, in violation of his
Due Process Rights under the Fourteenth Amendment to the United States
Constitution, Napue v. Illinois, and its progeny.

A conviction violates the Fourteenth Amendment to the United States Constitution when

it is “obtained through use of false evidence, known to be such by representatives of the State.””’

“The same result obtains when the State, although not soliciting false evidence, allows it to go

76 Id. at pg. 000002 (emphasis added).
" Napue v. Illinois, 360 U.S. 264,269, 79 S,Ct, 1173, 1177 (1959).
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uncorrected when it appears.”’® A new trial is required if there is “any reasonable likelihood” that

such false testimony could “have affected the judgement of the jury.””

Detective Lindle and eyewitness Irvine testified in ways that materially conflict with the
audio recordings and investigative notes, as described in detail above. At no point during the
exhaustive direct examination regarding how he conducted identification procedures did Lindle
ever mention Irvine’s positive identification of Roland.® In fact, although he is on tape saying the
opposite in an undisclosed recording, Lindle expressly testified that Irvine did not make any prior
identifications until he identified Mr. Sapp.®' Meanwhile, Irvine also testified that he had never
selected anyone else but Mr. Sapp.? He went further to claim that “nothing ever jumped out” at
him from the various prior attempts to identify perpetrators.®3 This is in direct contradiction to the
audio recordings where Lindle affirms to Bonner and CI alike that Irvine positively identified
Roland, and the investigative notes corroborate the fact that the police considered Roland a
legitimate and strong suspect based on CI’s statements and Irvine’s positive identification of
Roland. Lindle even told CI that he might not have to testify against Roland because Irvine’s

identification of Roland was so solid.

To put it bluntly, Det. Lindle and Irvine flat out committed perjury to convict Mr. Sapp.

And they are now caught red-handed, on tape.

In most cases, it is difficult for the defense to prove that the prosecutor’s office was aware

of the evidence that contradicted the testimony of the state’s witnesses. This is not one of those

®Id.

" Id at 271.

%0 Pg. 105-243 of Trial Transcripts.
8 Id. at 184.

82 Id. at 352-3.

83 Id. at 404.
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cases. To be sure, Lindle, in one of his recorded calls, discusses how he informed the prosecutor’s
office of Irvine’s identification of Fernando Roland before Mr. Sapp’s trial.** A more clear Napue

violation could not exist.
VIL.  Third Claim: STATE v. PETRO, 148 Ohio St. 505 ( 1947): Newly discovered
evidence, including audio recordings, investigative notes, and the testimony of

Dr. Goodsell would produce a strong probability of a different outcome at trial
and thus a new trial should be granted pursuant to State v. Petro.

Even absent the constitutional violations discussed above, Mr. Sapp would be entitled to a
new trial under Rule 33 based on the cumulative effect of the newly discovered evidence and Dr.

Goodsell’s testimony, which was based in large part on the newly discovered evidence.

Under Crim.R.33(A)(6), a new trial is required when “new evidence material to the defense
is discovered which the defendant could not with reasonable diligence have discovered and
produced at trial.”®® The decision whether to grant a new trial on grounds of newly discovered
evidence falls within the sound discretion of the trial court.®® Crim. R, 33(A)(6) is supplemented
by six common law factors:

[t]o warrant the granting of a motion for a new trial in a criminal case, based on the ground

of newly discovered evidence, it must be shown that the new evidence (1) discloses a strong

probability that it will change the result if a new trial is granted, (2) has been discovered
since the trial, (3) is such as could not in the exercise of due diligence have been discovered

before the trial, (4) is material to the issues, (5) 1s not merely cumulative to former
evidence, and (6) does not merely impeach or contradict the former evidence.?’

8¢ Exhibit A, Recording 2 and accompanying transcript Appendix pg. 000077. See also Appendix pg. 000101.
85 Crim.R.33(A)(6).

8 State v, Hawkins, 66 Ohio St.3d 339, 350 (1993).

% Id. (quoting State v. Petro, 148 Ohio St. 505 (1947) paragraph 1 of the syllabus).
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For many of the reasons already outlined in the Brady analysis, and as explained below,

the newly discovered evidence here meets the standard for a new trial under Crim.R.33(A)(6).

a. The newly discovered evidence was discovered after trial and could not have been
discovered before trial with the use of due diligence and is material.

Neither the audio recordings, investigative notes, nor Dr. Goodsell’s affidavit describing
the impact of the suppressed evidence could have been discovered with due diligence at the time
of trial. As discussed in detail above, the audio recordings and investigative notes were not
disclosed to defense at trial, and they were only discovered through a public records request by the

Ohio Innocence Project. At the time of trial, they were in the sole possession of the government.

Newly discovered evidence is material when it “address[es] the elements of the charged
offense.”®® The suppressed evidence eviscerates Irvine’s identification and undermines the
credibility of the entire investigation against Mr. Sapp. It also destroys the “angle” the State
hammered home to convince the jury to believe Quincy Jones. The affidavit from Dr. Goodsell
further sheds light on the faults in Irvine’s identifications and the procedures the Cincinnati Police
Department used in trying to identify a suspect. It makes clear that, scientifically speaking, the
defense and jury needed to have knowledge of Irvine’s identification of Roland to properly assess
how unreliable his ultimate identification of Mr. Sapp truly was. The identity of the perpetrator is
an element of the charges against Sapp, and the newly discovered evidence is therefore material

to the issues at trial as it goes to the heart of the identification.

For newly discovered evidence to warrant a new trial, the evidence must not be “merely

cumulative to former evidence.”® The qualification “merely” is the core of the standard. “Because

88 State v. Cureton, 2003-Ohio-6010, 924 (9th Dist. 2003).
% Petro, 148 Ohio St. 505, at syllabus.
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the standard is that the evidence be not ‘merely’ cumulative, it will not be deemed cumulative
simply because part of its content was covered or duplicated by evidence produced at trial, so long
as the testimony contains additional elements which contribute significantly to [the] defendant’s

case.”0

Similarly, newly discovered evidence will not support a new trial if it serves no additional
value beyond “mere” impeachment or contradiction of evidence at trial. It is true that the audio
recordings, investigative notes, and affidavit from Dr. Goodsell impeach and contradict the state’s
evidence at trial. But the question for purposes of Crim.R.33(A)(6) is whether this evidence
“merely” impeaches or contradicts the evidence offered at trial. Because all newly discovered
exculpatory evidence will in some sense impeach or contradict former evidence of guilt, a broad
reading that ignores the qualification “merely” would lead to nonsensical results. As explained by
the court in Dayton v. Martin, 43 Ohio App. 3d 87, 90 (emphasis in the original):

While Petro stands for the proposition that newly discovered evidence that merely

impeaches or contradicts other evidence is not enough for a new trial, we do not read Petro

as establishing a per se rule excluding newly discovered evidence as a basis for a new trial
simply because that evidence is in the nature of impeaching or contradicting evidence. The

test is whether the newly discovered evidence would create a strong probability of a

different result at trial, or whether it is merely impeaching or contradicting evidence that is
insufficient to create a strong probability of a different result.

This conclusion is supported by the Ohio Supreme Court’s holding in State v. Lopa, 96
Ohio St. 410 (1917). The Lopa decision predated Petro by thirty years, and it served as the

foundational basis for the standard that would later be adopted by the Court in Petro.' In Lopa,

% State v. Barber, 3 Ohio App. 3d 445, 447,
! Petro, supra, at 507-8.

39



the Court treated evidence that is “merely” impeaching and evidence that “will result in a different

verdict” as flip sides of the same analysis.?

In this case, the audio recordings, investigative notes, and affidavit from Dr. Goodsell are
not cumulative and they do not “merely” impeach or contradict former evidence. As discussed at
length below, this newly discovered evidence goes to the heart of the State’s case and would have
changed the entire character of the trial. Because the newly discovered evidence would produce a
strong probability of a different outcome at trial, it is not merely cumulative, impeaching, or
contradictory to former evidence.

b. The audio recordings, investigative notes, and affidavit from Dr. Goodsell would lead to a
“strong probability of a different outcome” at trial.

The central analysis under Petro is whether newly discovered evidence would lead to a
“strong probability” of a different outcome at trial. This standard necessarily depends on the
strength of the state’s original evidence. If the evidence of guilt was overwhelming, then the newly
discovered evidence would have to be more compelling to warrant a new trial. On the other hand,
if the state’s original case was not as strong or lacked physical evidence, then the burden for

granting a new trial is correspondingly lower.

In 2010, the state had only two types of evidence tying Sapp to the Cardiff case crime: the
identification by Irvine and the testimony of two jailhouse snitches. The state was quick to
acknowledge Jones’ weaknesses from the start. It established his relationship with Detective Horn,
where Jones would supply information in exchange for case consideration. The state admitted

outright that Jones was friends with people in a gang from the Walnut Hills area called the Grimy

%2 Lopa, supra, at 411,
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Network, and that he committed crimes with them. The state admitted that Jones was involved in
a “slaying” in 2006 or 2007. The state admitted that Jones and Mr. Sapp had a bad relationship,
and that Mr. Sapp in particular did not like Jones. As previously discussed, the testimony of Jones
and Brown was devastated by the defense’s uncovering of a letter revealing an effort by Jones to
set Mr. Sapp up with other jailhouse snitches who he would provide information to, so they could
cut a deal for leniency. Even the state admitted at sentencing that the letter “impeached
extensively” this testimony, and the state acknowledged in closing arguments that the case

primarily rested on the identification by Irvine.

The audio recording of the Lindle/Bonner call eviscerates the alleged “unassailable” nature
of Irvine’s eyewitness identification. It reveals the fact that the first person Irvine positively
identified, no more than a month after the crime, was not Sapp, but Roland. Lindle remarked on
the confidence of Irvine and how the picture of Roland triggered a visceral reaction in him. Bonner

corroborates this information, confirming that he knew Roland was involved in the Cardiff case.

Faulty eyewitness identifications are extremely common in wrongful convictions.”* In fact,
faulty eyewitness identification has been a contributing factor in 75% of all known DNA

exonerations to date.®

As discussed at length above, Irvine’s strongest, most valid identification was his first one,

identifying Roland. This identification occurred shortly after the crime, before Irvine was barraged

9 Perry v. New Hampshire, 132 S.Ct. 716, 730-31, 181 L.Ed.2d 694 (2012)(J. Sotomayor, dissenting)(*“This Court
has long recognized that eyewitness identifications’ unique confluence of features—their unreliability, susceptibility
to suggestion, powerful impact on the jury, and resistance to the ordinary tests of the adversarial process—can
undermine the faimess of a trial.”).

94 https://www.law.umich.edu/special/exoneration/Pages/ExonerationsContribFac(orsByCrime.aspx (last accessed
March 20, 2022); See also, Perry at 738-9.
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with photo arrays, and it triggered a visceral reaction in Irvine that speaks to his confidence in his
identification. Further, the existence of this prior identification essentially destroys the validity of
Irvine’s later identification of Mr. Sapp. Dr. Goodsell, and the science behind eyewitness

identification and human memory, makes these points crystal clear.

The audio recordings and investigative notes not only undermine the state’s case at trial,
but also provide a viable alternate suspect and an avenue of investigation not available to defense
at the time of trial. The theory of Roland as the true perpetrator of these crimes was not a facet of
Sapp’s defense at trial. This information is brand new and relevant to Sapp’s claim of innocence.
It not only would have provided the defense with new avenues of investigation, but it also would
have provided the defense with the means to impeach the quality of the police investigation

pursuant to Kyles v. Whitley.

The Petro standard does not require absolute proof of innocence, or proof of innocence
beyond a reasonable doubt. It requires only a “strong probability” that the newly discovered
evidence would result in a different outcome at a new trial. A different outcome is an acquittal, or
a jury unable to convict because it does not unanimously believe that the state has proved its case
beyond a reasonable doubt. Because a juror must vote to acquit if he or she believes that reasonable
doubt exists, the Petro standard requires only that Mr. Sapp bring forth new evidence that creates
a “strong probability” that at least one juror would find that reasonable doubt now exists. That
standard is clearly satisfied here and Sapp deserves the opportunity to present the newly discovered
evidence to a jury. Therefore, Mr. Sapp’s Motion for New Trial and Post-Conviction Relief should

be granted.
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VIII. Conclusion

After maintaining his innocence for over twelve years, Mr. Sapp has learned that material,
exculpatory evidence was withheld at trial, that multiple state’s witnesses presented false
testimony to the jury, and that newly discovered information eradicates the reliability of the
evidence used against him at trial and points to another person as the actual perpetrator. He
deserves an opportunity to present this evidence to a jury, as part of a fair trial. For the reasons
stated above, he therefore respectfully requests the Court grant his Motion for New Trial and Post-

Conviction Relief.
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